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STATEMENT OF THE CASE.

This is an appeal from an order dissolving a temporary

restraining order and refusing to grant an injunction

pendente lite. The suit was commenced by the appellant

in the District Court of Alaska, Second Division, to en-

join defendants from washing out and destroying a cer-



tain ditch called the Miocene Co.'s Nome Eiver Ditch,

used for carrying water from near the head of Nome
Eiver to Anvil, Dexter and otlier creeks, to be there used

for mining purposes.

The complaint, which was filed September 18th, 1905,

alleged in substance as follows

:

That plaintiff was and had been since February 27th,

1902, a California corporation doing business in Alaska,

and that said plaintiff had complied with all the laws of

the United States relating to foreign corporations doing

business in Alaska; that by its charter ^* plaintiff was and

*4s authorized and empowered among other things to own

^^and operate mines and mining claims within the Dis-

'^trict of Alaska, to own and appropriate water and

^' water rights for private and public use and to build

^* canals, ditches, flumes, and aqueducts, and to lay pipes

**for supplying its mines with water and for the general

**use of the public in the District of Alaska, '^ and that

since June, 1902, plaintiff had been continuously engaged

in said business (Tr., p. 2). That plaintiff is and was at

the times mentioned in the complaint *Hhe owner of, in

^Hhe possession of, and entitled to the possession of a

^* ditch flume and pipe line extending from Nome River

'*to Anvil Creek in the Cape Nome Precinct, District of

** Alaska. That the construction of said ditch, flume and

^^pipe line was commenced in the year 1901 by plaintiff's

*^ grantors and completed by plaintiff in the year 1903."

That the capacity of said ditch from Nome River to Hob-



son Creek was 2100 miners' inches of water and from

Hobson Creek to Anvil Creek 5000 miners' inches, and

the consti-uction cost, including laterals and pipe, ex-

ceeded $350,000 (Tr., pp. 2-3). That since said ditch,

flume and pipe line was completed in 1903 plaintiff had

continuously used and then was using the same convey-

ing all the available waters of Nome Eiver to the full

capacity of said flume and pipe line, from the intake on

Nome Eiver some thirty miles to Anvil, Glacier, and

Dexter Creeks and vicinity, where the water was used

partly in working placer mining claims owned and leased

by plaintiff and partly farmed out for hire to be used by

other persons, corporations and the public generally for

mining purposes (Tr., p. 3). That on September 11th,

1905, *Hhe defendants, their servants, agents and em-

**ployees wrongfully and unlawfully, at a point on plain-

** tiff's ditch between Divide Creek and Dorothy Creek,

'^both tributary to Nome River, by means of water under

*^ pressure above plaintiff's ditch, washed out, broke and

*' destroyed plaintiff's said ditch, without any righ^ what-

*'ever upon the part of defendant so to do." That

plaintiff repaired its said ditch, commenced again to use

the same, and that defendants threatened to again de-

stroy it at the same and other points. That the use of

the water on said ditch at the points where the same was

destroyed was $5000 per day, and if interfered with

plaintiff will be damaged $5000 per day. That said dam-

age was irreparable and a continuing one, and the de-

fendants insolvent. That plaintiff had no plain, speedy,



or adequate remedy except by injunction enjoining the al-

leged wrongful acts of defendants (Tr., pp. 4-6).

The following additional allegations are also made in

the complaint

:

* ^ That the climatic and other conditions, in and around

Hhat portion of the District of Alaska, wherein plain-

*tiff *s ditch, flume and pipe line is situated, are such that

*the lands therein lying are valuable only for mining

'and are useful for no other purpose whatsoever, and

'mining is the one, sole, exclusive, and only produc-

' tive industry in and around the aforesaid portion of the

'District of Alaska. That the aforesaid ditch, flume, and

'pipe line of plaintiff is the only available one for con-

' ducting the said waters of Nome Eiver to the mining

'localities aforesaid, and many of the mines in said lo-

'cality owned and operated by plaintiff and the public

'generally are entirely dependent upon said source of

'water supply, and without the same would become ut-

'terly wortliless and unprofitable as mining claims. *'

"That plaintiff is under contract for the furnishing of

'water from its said ditch, flume and pipe line to nu-

'merous consumers, and will render itself liable in dam-

'ages to said consumers if prevented from obtaining a

'supply of water from Nome Eiver through its said

'ditch, and will also be prevented from working, sluicing,

'and hydraulicking the placer mining claims owned and

'leased by said plaintiff.''



With this complaint was filed an affidavit of J. T. Price

supporting the allegations relating to the threats of de-

fendants to destroy the ditch of plaintiff (Tr., pp. 8-9).

Upon the filing of this complaint and affidavit an order

to show cause was made directing the defendants to show

cause on September 21st, 1905, why an injunction pend-

ing the determination of the action should not be grant-

ed, and in the meantime the defendants were enjoined

from interfering with plaintiff's said ditch, flume and

pipe line (Tr., pp. 10-11). After being continued to Sep-

tember 27th, the matter came on for hearing. The de-

fendants filed certain objections to the granting of the

injunction, but filed no answer or other pleading (Tr., pp.

14-15). A large number of affidavits were read in evi-

dence by the plaintiff. Plaintiff also introduced in evi-

dence the depositions of the defendants Jacobsen, Kemp-

ter, May and Spullis, and certain maps, documents, and

exhibits to which we will hereafter refer. Affidavits were

also introduced by defendants. The contention of the de-

fendants was that plaintiff's ditch was constructed over

and across three certain placer mining claims owned by

them, that said claims were located by them prior to the

building of plaintiff's ditch. They admitted in their

depositions and affidavits that they intended to destroy

plaintiff's ditch, but that it was because they desired to

work their said placer claims, and that in so doing in the

usual and ordinary manner the washing out and destruc-

tion of plaintiff's ditch could not be avoided (Tr., p.

288). Two maps, at pages 280 and 282 of the transcript,



show the position of the ditch with reference to the al-

leged claims of plaintiff.

The affidavits and depositions of defendants were to the

effect that three of these alleged claims, the ^^Omisk/-

the *^Euby/' and the ^^ Rajah'' claims were located in

the month of March, 1902 (Tr., pp. 134, 284). The other

claim, the ^ ^ Moonshine, '
' was not located until after the

completion of plaintiff's ditch (Tr., p. 149). A some-

what extended statement of the facts disclosed by the af-

fidavits, depositions, maps and exhibits is necessary to

an understanding of the questions involved in this ap-

peal.

From the affidavit of W. S. Bliss, Vice-President, di-

rector and acting head of the corporation, it appeared

that since plaintiff's ditch, flume and pipe line were fin-

ished to Nome River in September, 1903, plaintiff corpo-

ration had been diverting by means thereof and using the

waters of Nome River partly in its own operations and

partly by farming it out to its customers at a fixed tariff

of $1.00 per miners' inch per 24 hours for water under

pressure, and 50 cents per inch for wash water (Tr., pp.

16-17). ^^That the water was used and re-used several

Himes in the most economic manner, and in one reg*u-

^lated to most systematically and skillfully supply the

*need of plaintiff corporation, its customers and patrons

'and the public generally in the operation of placer min-

ting claims in and around Anvil and King Mountains,

Hlieir ravines and gulches and in and around Anvil,



"Glacier and Dexter creeks and their tributaries." (Tr.,

p. 17.)

Until the interference by defendants complained of, no

one had ever interfered with plaintiff ^s ditch since it was

finished in 1903 (Tr., p. 18). Since the summer of 1901,

said W. S. Bliss had devoted most of his time during the

summer to the management of plaintiff ^s business. Min-

ing is the sole industry in the Nome District (Tr., p. 18).

Affiant Bliss was very familiar with the total gross out-

put of gold in the Nome District for each season since

1900, and the gross output for 1905 would be approxi-

mately $3,000,000, over one-half of which was washed

and sluiced out hy the waters con\veyed through plaintiff's

ditch (Tr., p. 18). The said ditch, with its laterals, is

over 47 miles in length and cost over $400,000. Since its

construction in 1903, over $3,000,000 has beeni washed out

by its waters. During the summer seasons from 350 to

700 men are constantly employed in and about said ditch

and on claims using its waters (Tr., p. 19). During the

summer of 1903, said Bliss was Vice-President, director

and manager of plaintiff corporation. This was the sum-

mer when, the ditch was built across the alleged placer

claims in question. Affiant Bliss knew *Hhat said ditch

**was projected and built across and over the alleged

** placer locations, if any such existed in fact at said time,

'*without let or hindrance or objection of any kind or

'' character whatsoever upon the part of the defendants

''or any person or persons acting for them or in their be-
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*'lialf, and since the completion of said ditch in the sum-

*^mer of 1903, the waters have been conveyed through

*^said ditch over said alleged placer locations, withou

^^any objection on the part of the defendants, or any per-

* * son or persons whomsoever, until the night of the lltli

^'day of September, 1905.^' (Tr., p. 20.) With the ex-

ception of about 300 inches of water supplied by the

pumping plant of the Wild Goose Mining and Trading

Company, the waters supplied by plaintiff's said ditch

''are the only available waters for the operation of a

''large number of the most profitable and productive

"placer mining claims in and around Anvil and King

"Mountains and in and around their slopes, ravines and

"gulches and in and around Anvil, Glacier and Dexter

"creeks, and vicinity; and have been since the summer of

"1903, when the aforesaid ditch was completed.'' (Tr.,

p. 24.)

"If said ditch is cut and washed out so as to prevent

'the further use of the waters therein flowing by plain-

'tiff corjioration on the mines owned and leased by it.

'and so as to prevent the further distribution of said

'waters therein flowing to the lands aforesaid, to the

'patrons, customers and the public generally, as hereto-

'fore, a large number of the most profitable, valuable

'and heretofore productive claims in and around said

'Anvil and King mountains, their slopes, ravines and

'gulches, and in and around Anvil, Glacier and Dexter

'creeks, and vicinity, must be closed down and become

'non-productive, thereby throwing out of employment a



*
' large number of men heretofore employed in and about

^ ^ said ditch, and in and about the operation of the afore-

**said placer mining claims, and most materially and sub-

^^stantially reducing the total gross output from the

* *Nome Mining District. '
*

In support of plaintiff ^s contention that about one-half

of the entire output of the Nome District was washed and

sluiced out by the waters furnished by the Miocene Ditch,

the number of men who would be thrown out of employ-

ment, all tending to show the importance to the public

of the continued maintenance of the ditch, the plaintiff

introduced a large number of affidavits of business men,

bankers, mining operators and others. Some of these

witnesses place the amount of gold sluiced out by the

waters of the Miocene ditch at over one-half the total

output and the lowest estimates given are over one-third.

To such effect are the affidavits of F. H. Thatcher, cashier

of the Alaska Banking and Safe Deposit Company, of

Nome, Alaska (Tr., pp. 53-55) ; of J. L. Peirce, a promi-

nent mining man (Tr., pp. 37-39) ; of D. H. Davidson,

mining superintendent in plaintiff's employ (Tr., p. 49)

;

of James 'Sullivan, prominent miner (Tr., pp. 50, 52)

;

of N. P. R. Hatch, mining operator (Tr., pp. 56-58) ; of

W. J. Black, mining operator (Tr., pp. 58-60) ; of A. W.

Kah, assayer and bullion purchaser for the Miners' and

Merchants' Bank of Nome (Tr., pp. 63-65) ; of L. H.

French, general manager of the Cedric Ditch Co., and a

large mining operator (Tr., pp. 65-68) ; of C. Gr. Cowden,
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Cashier of the Miners' and Merchants' Bank (Tr., pp.

68-71) ; of Eugene Ailes, assayer and bullion purchaser

for the Alaska Banking and Safe Deposit Company (Tr.,

pp. 74-76) ; of W. L. Springstein, prominent miner (Tr.,

pp. 76-78) ; of J. S. Kimball, prominent mining operator

at Nome for six years (Tr., pp. 79-82) ; of C. L. Morris,

contractor and ditch builder (Tr., pp. 83-85) ; of Eugene

Chilberg, President of the Miners' and Merchants' Bank

(Tr., pp. 86-88) ; of Jafet Lindeberg, President of the

Pioneer Mining Company, one of the original discoverers

of gold at Nome and a prominent mining operator (Tr.,

pp. 89-92) ; of J. M. Streeten, mining operator (Tr., pp.

93-95) ; of C. D. Lane, organizer and long-time President

and Manager of the Wild Goose Mining and Trading

Company (Tr., pp. 95-98) ; of A. E. Southward, mining

oeprator (Tr., pp. 99, 103) ; of C. A. Ferrin, Manager of

the Northern Mining and Trading Company (Tr., pp.

103-106) ; and of C. 0. Kittelsen, mining operator (Tr.,

pp. 113-115). There is no evidence in the record tending

to deny these statements.

It is also conclusively shown from the affidavits pre-

sented by the plaintiff that the ditch of the plaintiff was

built and maintained over the alleged claims of defend-

ants without any objection or interference whatever until

the 11th day of September, 1905, when it was broken and

destroyed by the defendants as alleged in the complaint.

That such is the fact is admitted by the defendants in

their deposition. Thus, in the deposition of M. Spullis,

we find the following:
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**Q. Now, when was the first time in the summer of

''1903 that you went back out there?

*
' A. I went back out there in the fall.

'^Q. You were not there in the summer time at all?

*'A. I went there some time around the latter part of

^*August.

**Q. You was there in July, was you not!

**A. No, sir.

*^Q. In September?

**A. Yes, sir.

^'Q. Was the Miocene building their ditch there then?

''A. Yes,

*'Q. You saw them there building their ditch^

*'A. I did.

*'Q. Make any objection to it?

''A, I did not/' (Tr., p. 252.)

The defendant, Jacobsen, was also there in the fall of

1903 and winter of 1903-4, and it does not appear that he

ever made any objection (Tr., p. 152).

The defendants, May and Kempter, were never on the

claims at any time. They never made any objections to

the building of the ditch. They left the entire matter in

charge of Jacobsen. He was their agent and partner

(Tr., pp. 223-233).

From the affidavit of J. H. Montgomery, it appears

that in 1903 he was foreman in charge of the construction

of the Miocene ditch across the ground in question, and

in building the same employed at that point about 40 men
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and 80 head of horses. He says :
* * It was a notorious and

^^ well-known fact at the time of the construction of said

* ^ ditch, that said ditch was being constructed, and that no
*^ person during the construction of said ditch at the

^^ aforesaid point around the head of Discovery gulch

^^and from there on to Divide Creek, made any objection

** whatsoever to the construction or projection of said

** ditch across any alleged placer locations, but all claim

*^ owners on Nome Eiver and vicinity seemed very an-

**xious to get said ditch in, and pleased to see it eon-

' ^ structed. '
*

* ^ That the said ditch upon the aforesaid portion there-

*^of, could not possibly have been constructed at any
^^ other place than the place now occupied by said ditch,

**so as to give the ditch the necessary and proper grade
^

' from its intake on Nome River to its destination at An-

'^vil, Dexter and Glacier creeks.*'

' ^ That during the summer of 1904, affiant was in the

^^ employ of plaintiff corporation, and knows that water

^^floiued all season through the ditch of plaintiff corpora-

*^tion ivithout any molestation whatsoever or objection so

"far as affiant knows upon the part of defendants or any

*' of them,''

In fact, we do not understand that it is claimed by ap-

pellees that they ever at any time objected to the build-

ing or maintaining of plaintiff's ditch over the premises

claimed by them. It is true that in 1904 the defendant
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May caused to be served on the plaintiff a notice in

words as follows (Tr., p. 74)

:

*'Nome, Alaska, August 31, 1904.

*'To the Miocene Ditch Company and J. M. Davidson,

* ^ President of said Company

:

* ^ Gentlemen—You will please take notice that I intend

•^to mine, by hydraulic and ground sluicing process, my
^^ placer mining ground, upon which your ditch crosses

^
' just above Discovery gulch, a tributary of Nome River.

^^It is my intention to cross cut our claims and benches

^^on and above said gulch, and you are hereby notified

'Hhat unless you pipe or flume your water across said

* Aground immediately, that we will not be responsible for

*^any damages that may result to your ditch on any of

<<our ground when we hydraulic or ground-sluice from

**tlie water above.

** Yours respectfully,

This notice would seem rather to be an admission of

plaintiff's right and privilege rather than an objection

thereto.

It was also in evidence that during the season of 1905

the defendants, John Jacobsen and A. B. Chagnon, were

mining or prospecting on the ground in question a short

time prior to the washing out of the ditch. That they

claimed that plaintiff's ditch had overflowed, discharging

water upon them and damaging them. They made a



claim upon plaintiff for the payment of these damages.

This claim was settled by the plaintiff, who paid Jacob-

sen and Chagnon the sum of four hundred and six dol-

lars, taking a receipt in the following language

:

*'Nome, Alaska, Aug. 2, 1905.

^^ Received of the Miocene Ditch Co. four hundred and

**six 00-100 dollars, being payment in full for all dam-

* * ages and causes of action whatsoever to date.

^*JOHN JACOBSEN,
**A. B. CHAGNON.''

(Tr., p. 275.)

At the time this settlement was made, no objection was

made by the defendants to the maintenance by the plain-

tiff of the ditch in question. The defendants, it seems

from their evidence, were partners in the claims in ques-

tion and had made a pool of them to work them together

(Tr., pp. 290, 272). The money received from the Mio-

cene Company was divided between the defendants,

Jacobsen, Spullis, Rassman and Chagnon (Tr., pp. 210-

211).

On the part of the defendants, it was claimed that their

alleged placer claims were rich in gold and that they had

found very alluring prospects in them, while on the part

of the plaintiff, there was very persuasive testimony that

they contained no gold or prospects sufficient to make

them valid as placer mining claims. To this testimony,

we will refer in more detail in our argument. After the

ditch had been washed out and destroyed by the defend-
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ants and had been repaired, and while the defendants

were threatening to again wash it ont and destroy it, some

negotiations were carried on between the defendants and

plaintiff's attorney, looking to the settlement of the dis-

pute. These negotiations were carried on through Mr. J.

T. Price, and are fully narrated in his affidavit (Tr., pp.

71-73). Mr. Orton requested Mr. Price to ascertain from

Mr. Jacobsen what was the lowest price at which the de-

fendants would sell to plaintiff a right of way for their

ditch. The defendanrt;s replied that they would not sell

a right of way, but would sell the entire claims over which

the ditch passed for a consideration of $7500. The ditch

of plaintiff was broken and washed out by defendants

about the hour of midnight. They were working without

lights, taking a large volume of water from the Campion

ditch and ground-sluicing the Miocene ditch out (Tr., pj).

152-3). The Miocene Company turned the water out of

the Campion ditch at Divide Creek and repaired the

break without interference. When a repetition of these

wrongful acts was threatened this suit was commenced.

Further facts appearing in the record will be referred to

in the argument.

SPECIFICATION OF ERBORS RELIED ON BY
APPELLANT.

1. The Court erred in making, granting, filing and

signing the interlocutory order made, filed, signed and

entered on the 4th day of November, 1905.
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2. The Court erred in overruling ana denying plain-

tiff's application for an injunction pendente lite.

3. The Court erred in vacating and dismissing the

temporary restraining order granted in the above-enti-

tled suit.

4. Error of the Court in overruling and denying plain-

tiff's application for an injunction pendente lite and in

dissolving and vacating the temporary restraining order

granted in the cause, when it appeared from the record

that plaintiff's ditch was a public utility and had existed

across and upon the alleged placer locations claimed by

defendants since the summer of 1903, and that the de-

fendants intended to cut, sluice, and wash away said

ditch so as to destroy the same, thereby preventing plain-

tiff and the public from the use of the waters therein

flowing.

5. Error of the Court in overruling and denying plain-

tiff's application for an injunction pendente lite and inl

dismissing and vacating the temporary restraining order

granted in the cause, when it appeared from the record

that the defendants intended to cut, sluice and wash away

plaintiff's ditch during its entire course through their al-j

leged placer locations ; and when it further appeared thai

no discovery of gold in paying quantities had ever been!

made upon those alleged placer locations by defendants,]

or any person or persons in privy with them.

6. Error of the Court in overruling and denying plain-
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tiif's application for an injunction pendente lite and in

dissolving and vacating the temporary restraining or-

der granted in the cause, when it appeared from the rec-

ord that the defendants were threatening to cut, sluice

and wash out plaintiff's ditch during its entile length

across their alleged placer locations, and when it further

appeared from the record that no gold in paying quan-

tities had ever been discovered by defendants or their

privies, in paying quantities above or under plaintiff's

ditch ; and when it further appeared from the record that

defendants ' alleged placer mining operations were a mere

pretense, and done for the purpose of forcing plaintiff

to purchase their alle^'ed placer locations.

7. Error of the Court in overruling and denying plain-

tiff's application for an injunction pendente lite and in

dismissing and vacating the temporary restraining order

granted in the cause, when it appeared from the record

that the defendants were about to sluice, wash out, cut

and wash away plaintiff's ditch during its entire length

across their alleged placer locations in certain pretended

mining operations on the part of the defendants, and

when it further appeared from the record that it was not

in any way necessary to destroy plaintiff's ditch in said

mining operations but that said operations could be con-

ducted without in anywise interfering with plaintiff's

ditch.

8. Error of the Court in overruling and denying plain-
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tiff's application for an injunction pendente lite and lu

dismissing and vacating the temporary restraining ol-

der granted in the cause, and in holding that the allegeil

placer claims of the defendants had all been prospected

and developed by the owners on a common plan and sys-

tem, and that the mining operations conducted thereon

have revealed said claims to be valuable mining grouna,

and that they contain large bodies of gold-bearing gravel,

when it appears from the record that said claims do not

contain valuable deposits of gold-bearing gravel, have not

been mined on a common plan, or at all, and that the

only mining that has been done on said claims has been a

mere pretense and makeshift conducted for the purpose

of forcing the plaintiff corporation to purchase the said

alleged placer locations.

9. Error of the Court in overruling and denying plain-

tiff's application for an injunction pendente lite and in

vacating and dismissing the temporary restraining or-

der granted in said cause, and in holding that the defend-

ants washed out plaintiff's ditch on their alleged placer

locations in the usual and ordinary course of mining op-

erations, when it appears from the record that the de-

fendants did not wash away said ditch in the usual and

ordinary course of mining but did so surreptitiously, and

without benefit to themselves, and for the sole puqiose

of destroying said ditch.
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AEGUMENT FOR THE APPELLANT.

Appellants contend that the injunction should ^ave

been granted for the following reasons

:

First: Plaintiff's ditch being a public use, for the

building of which the plaintiff had the right under the

laws of the United States applicable to the District of

Alaska to exercise the right of eminent domain, and the

plaintiff having built their ditch over the premises claim-

ed by plaintiff without objection, and having for a long

time thereafter maintained the same without objection,

it must be considered that the defendants have waived

their right to demand- compensation therefor in advance

and must be considered to have elected to rely entirely

upon their remedy for damages.

Second: By allowing the plaintiff to build and main-

tain their ditch over their alleged claims without protest

and objection, and by standing by and allowing the plain-

tiff, without notice or objection, to spend $400,000 in so

doing, the defendants are now estopped from objecting

to the maintenance of said ditch by the plaintiff.

Third : It appears from the evidence that the defend-

ants have no real valuable mines in the alleged claims

over which the ditch of plaintiff passes, that they have

never made idierein any bona fide discovery of valuable

mineral, and that their alleged mining thereon is a mere

pretense to compel plaintiff to purchase their alleged

claims.

Fourth: It at least appears that there is strong evi-
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dence that such is the case, and that there is a strong

probability that upon the final hearing plaintiff would

succeed in this suit, and on account of the enormous value

of plaintiff's ditch compared to the value of defendants'

alleged claims, and on account of the fact that said ditch

is a public use, and the plaintiff a quasi-i3ublic corpora-

tion, the Court should have exercised its discretion in

favor of plaintiff and retained the iniunction until the

final hearing.

I.

It can not be doubted since the decision of the case of

the Miocene Ditch Company vs. Lyng, reported in 138

Federal, page 544, that the plaintiff corporation would

have had the right in the first instance to have exercised

the right of eminent domain and condenmed a right of

way across the ground claimed by defendants. In that

case this Court said the complaint did not sufficiently

show the public need for the ditch, and leave was granted

to the plaintiff to amend its complaint in order to make

it more specific on that point.

Since the decision of Miocene Company vs. Lyng, supra

,

the Supreme Court of the United States in the case of

Clarh vs. Nash, 198 U. S., 361, has sanctioned a much

more extended right of eminent domain than is recog-

nized in the decision of Miocene Co. vs. Lyng. In Clark

vs. Nash, it was held that one individual may condemn a

right of way for a ditch across the land of another, and

that under the conditions existing in Utah such private
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use must be considered a public one. Mr. Justice Peck-

ham, in delivering the opinion of the Court, said (198 U.

S., 367)

:

^^ Whether a statute of a State permitting the con-

^^demnation by an individual for the purpose of obtaining

'

' water for his land or for mining should be held to be a

** condemnation for a public use and therefore a valid en-

* ^ actment, may depend upon a number of considerations

^* relating to the situation of the State and its possibilities

^^for land cultivation, or the successful prosecution of its

^^mining and other industries.
yf

The conditions existing in Alaska are certainly such as

to call for a similar construction of the Alaskan Code as

the Supreme Court of the United States applied to the

Code of the State of Utah. This Court and the District

Court of Alaska may take judicial notice of the climatic

and industrial conditions existing in the Seward Penin-

sula. On this point, in Clark vs. Nash, supra, Mr. Justice

Peckham said:

*^The validity of such statutes may sometimes depend
*

' upon many different facts, the existence of which would

^^make a public use even by an individual, where, in the

** absence of such facts, the use would clearly be private.

*^ Those facts must be general, notorious, and acknowl-

'* edged in the State, and the State Courts may be assum-

^*ed to be exceptionally familiar with them.''

The conditions existing at and in the vicinity of Nome
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are, of course, thoroughly known and understood. It is

a matter of general knowledge that placer mining is

there the sole productive industry. And placer mining

can not be carried on without water. Although such an

allegation was probably unnecessary in view of the judi-

cial notice to be taken of the conditions, it was alleged in

the complaint as follows

:

^

' That the climatic and other conditions in and around

'Hhat portion of the District of Alaska wherein plain-

^Hiff 's ditch, flume and pipe line is situated are such that

*Hhe lands therein lying are valuable only for mining,

^^and are useful for no other purpose whatsoever, and

*' mining is the one sole, exclusive and only productive in-

^^dustry in and around the aforesaid portion of the Dis-

*
' trict of Alaska. That the aforesaid ditch flume and pipe

^^line of plaintiff is the ovlj available one for conducting

'^the said waters of Nome River to the mining localities

*^ aforesaid, and many of the mines in said locality own-

**ed and operated by plaintiff and the public generally

**are entirely dependent upon said source of water sup-

^'ply and without the same would become utterly worth

-

**less and unprofitable as mining claims.*' (Tr., p. 4.)

Among other public uses for which the right of emi-

nent domain may be exercised, the Alaska Code specifies

the following:

** Roads, tunnels, ditches, flumes, pipes and dumping

** places for working mines; also outlets, natural or other-
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*^wise for the flow, deposit, or conduct of tailings or ref-

^^use matter from mines; also an occupancy in com-

^^mon by the owners or possessors of different mines of

*^any place for the flow, deposit or conduct of tailings or

'^ refuse matter from their several mines, and sites for

^* reservoirs necessary for collecting and storing water. '^

Under similar statutes the general effect of authorities

in the Western States is to authorize the right of eminent

domain to be exercised for many purposes, which in other

jurisdictions would have been considered private uses.

In Dayton Mining Co. vs. Seawell, 11 Nev., 394, it ap-

peared that the petitioner had commenced proceedings to

condemn a strip of land, which it alleged was necessary

to enable it to * transport the wood, lumber, timbers and
'^ other materials to enable it to conduct and carry on its

^* business of mining.** The Court below having refused

to take jurisdiction and proceed in the matter, mandamus

was applied for and granted. The Court (speaking

through Mr. Justice Hawley) carefully considered the

meaning of the words '^ public use.** That learned Jus-

tice's description of the conditions existing in Nevada is

peculiarly applicable to Alaska. ^'Mining,** says Mr.

Justice Hawley (11 Nev., 409), ^4s the greatest of the in-

''dustrial pursuits in this State. All other interests are

*' subservient to it. Our mountains are almost barren of

^ timber, and our valley lands could never be made profit-

*'able for agricultural purposes except for the fact of a

^^home market having been created by the mining devel-
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^^opments in different sections of the State. The mining

*'and milling interests give employment to many men,

**and the benefits derived from this business are distrib-

*^uted as much, and sometimes more, among the laboring

** classes than with the owners of the mines and mills.

*^The mines are fixed by the laws of nature, and are often

*^ found in places almost inaccessible. For the purpose of

** successfully conducting and carrying on the business of

*^ ^mining, milling, smelting, or other reduction of ores,'

*'it is necessary to erect hoisting works, to build mills, to

^^ construct smelting furnaces, to secure ample grounds

'^for dumping waste rock and earth; and a road to and

**from the mine is always indispensable. The sites nec-

^^essary for these purposes are oftentimes confined to cer-

^*tain fixed localities. Now it so happens, or at least, is

*^ liable to happen, that individuals, by securing a title to

*'the barren lands adjacent to the mines, mills or works,

*^have it within their power, by unreasonably refusing to

*^part with their lands for a just and fair compensation,

'* which capital is always willing to give without litiga-

*Hion, to greatly embarrass, if not entirely defeat, the

^* business of mining in such localities. In my opinion,

^*the mineral wealth of this State ought not to be left un-

*^ developed for the want of any quantity of land actually

^* necessary to enable the owner or owners of mines to

"conduct and carry on the business of mining. Nature

'^has denied to this State many of the advantages which
*

' other States possess ; but by way of compen-sation to her

"citizens has placed at their doors the richest and most
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"extensive silver deposits ever yet discovered. The

** present prosperity of the State is entirely due to the

**mining developments already made, and the entire peo-

*^ple of the State are directly interested in having the

** future developments unobstructed by the obstinate ac-

*Hion of any individual or individuals/'

The same question came again before the Supreme

Court of Nevada in Overman S. M, Co. vs. Corcoran, 15

Nov., 147. These cases were cited and approved by this

Court in Byrnes vs. Douglass, 83 Fed., 45.

The following cases may also be cited as illustrative of

the doctrine under discussion

:

Ellenghouse' vs. Taylor, 19 Mont., 462; 48 Pac,

757.

Oury vs. Goodwin, 3 Ariz., 255; 26 Pac, 376.

Nash vs. Clark, 27 Utah, 117.

Butte A. S P. R. Co. vs. Montana Union R. Co.,

16 Mont., 504; 41 Pac, 232.

Kansas S T. C. R. Co. vs. Northwestern C. S M.

Co., 161 Mo., 288 ; 61 S. W., 684.

Lewis County vs. Gordon, 20 Wash., 80; 54 Pac,

779.

It thus appearing conclusively, as we claim, that the

plaintiff would have been entitled in the first instance to

have condemned a right of way for its ditch across the

alleged claims of defendants (if any such existed), we

come to consider what rights they have by reason of hav-
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iiig built and so loEg maintained the same without ob-

jection.

In Roberts vs. Northern Pacific Railroad, 158 U. S., 1,

Mr. Justice Shiras, speaking of a railroad company

which had under similar circumstances constructed a rail-

road over lands claimed by others, said (158 U. S., 11)

:

^^It has been frequently held that if a land owner know-

ing that a railroad company has entered upon his land

^and is engaged in constructing its road without having

'complied with the statute, requiring either payment by

' agreement or proceedings to condemn, remains inactive

'and permits them to go on and expend large sums in

the work, he will be estopped from maintaining either

* trespass or ejectment, and will be regarded as having

'acquiesced therein, and be restricted to a suit for dam-

' ages.''

In McAulay vs. Western Vermont Railroad Co., 33 Vt.,

311, Mr. Chief Justice Redfield, speaking to the subject in

hand, said:

"It being admitted, as it seems to be, that the plaintiff

"had full knowledge of the proceedings of the company

"to locate and construct their road upon his land, before

"and during all the time of the constniction, and that he

"did not interfere in any way to prevent the occupation

"of the land for the purposes of the road, otherwise than

"by forbidding the hands working on the road until his

"damages were paid, and that only on one occasion, it

"becomes an important inquiry whether he can maintain



27

** ejectment for the land by reason of tJie non-payment of

**his damages. * * * It is undoubtedly true that, ac-

** cording to our general railroad statutes and the special

*^ charters in this State, the payment or deposit of the

** amount of the land damages, assessed or agreed, is a

^^ condition precedent to the vesting of the title, or of any

*^ right in the company to construct their road, and that

**if they proceed in such construction without this, they

*^are trespassers, and this has been repeatedly so held

* ^ by this Court.

^^This may have led to the misapprehension in the

** present case, but it certainly is a very serious misap-

*' prehension. In these great public works the shortest

^^period of clear ctcquiescence, so as fairly to lead the

*^company to infer that the party intends to waive Ms

*^ claim for present payment , ivill he held to conclude the

* Wight to assert the claim in any such form as to stop

*^the company in the progress of their works, and espe-

*^cially to stop the running of the road after it has been

* ^ put in operation, whereby the public acquire an import-

**ant interest in its continuance. The party does not, of

** course, lose his claim or the right to enforce it in all

^* proper modes. He may possibly have some rights

** analogous to the vendor's lien in England, and here

** until the Legislature cut it off. But it is certain, accord-

*4ng to the English decisions, that he cannot stop the

**work, and especially the trains upon the road, if he has,

*4n any sense, for the shortest period, clearly given to

'Hhe company, either by his express consent, or by his
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'* silence, to understand that he did not intend to objeot

*'to their proceeding with their construction and opera-

* * tion. * * * If there was then a waiver in fact, either

'^express or implied, by acquiescence in the proceedings

* ^ of the company, to the extent of not insisting upon pay-

^^ment as a condition precedent, but consenting to let the

*
' damages be and remain a mere debt, with or without a

*4ien upon the roadbed, as the law may turn out to be,

^*then it is impossible to regard the defendants in any

^^ sense in the light of trespassers or liable in ejectment.-'

In Provolt vs. Chicago, Rock Island and Pacific Rail-

road, 57 Mo., 257, it was held that the conduct of a land-

holder in standing by while a railroad company con-

structed its road, precluded him from recovering physical

possession of the land covered thereby. After quoting

from the Vermont case just cited and quoted from. Judge

Wagner said:

**The plaintiff did not attempt to obstruct or in any

*^wise impede the progress of the work. The plain infer-

^ * ence was that he waived his right for prepayment of his

* damages and only intended to follow his remedy on his

'^ judgment. His conduct surely led the company to be-

'^lieve such was his purpose, and induced them to pursue

**a course and expend large sums of money which, other-

'*wise, they would not have done. If plaintiff intended to

^'rely on his rights and make present payment a condi-

*Hion precedent, he should have objected and forbidden

^*the company to interfere or to do any work on his land
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' ^ till the question of damage was settled. But tliis he did

''not do. He acquiesced in the proceedings of the com-

''pany to the extent of not insisting upon the prepayment
'

' as a condition precedent ; and, after having done so, we

"do not tliink that he can maintain ejectmenf

In Omaha £ Northern Nebraska Railway Company vs.

Redick, 16 Neb., 313, ejectment was brought against a

railroad company to recover land across which the rail-

road company had built its road without ejection by the

owner. The Court said

:

'

' It is true that under the constitution and laws of this

''State the assessment of damages and payment or de-

'

' posit of the amount is a condition precedent to the vest-

"ing of the title or of any right of the company to con-

'

' struct their road. But these conditions are susceptible

'

' of being waived. * * * Whatever right the plaintiff

"may have against the railroad company, growing out of

"this right of way question, and whether he is estopped

"iw pais to assert any and all of them, it seems clear that

"he is not entitled to a judgment that would enable him

"to sever a line of commerce which, by his assent, if not

'

' through his active agency in part, was constructed over

"this same property, and has enjoyed free passage over

"it for at least seven years.*'

In Northern Pacific Railroad Co. vs. Smith, 171 U. S.,,

260, the same doctrine is announced. All the foregoing

authorities and many others are cited and quoted from,

the Court finally saying on the subject in hand

:
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'^Tliis subject was fully considered by this Court in the

**case of Roberts vs. Northern Pacific Railroad Company,

**158 U. S., 1, where upon the foregoing authorities and

* ^ others it was held that if a land owner, knowing that a

** railroad company has entered upon his land and is en-

^^gaged in consti-ucting its road without having complied

**with a statute requiring either payment by agreement

**or proceedings to condemn, remains inactive and per-

**mits it to go on and expend large sums in the work, he

*4s estopped from maintaining either trespass or eject-

*^ment for the entry, and will be regarded as having ac-

**quiesced therein, and will be restricted to a suit for

^ ^ damages. '
^

Roberts vs. Northern Pacific R. R. Co., supra, is cited

with approval upon the point under discussion in

:

Penn. Mutual Life Ins. Co. vs. Austin, 168 U. S., 685,

699, and in United States vs. Lynah, 188 U. S., 445, 467.

In the latter case suit was brought against the United

States by land owners for compensation in damages for

land ovei^owed and ruined by certain dams and other

public works built by the United States. They set forth

in their complaint that their property had been taken by

the government and appropriated to a public use. In

upholding their claim Mr. Justice Brewer said inter alia

(188U. S., 467):

**It does not ai^pear that the plaintiffs took any action

**to stop the work done by the government, or protested

** against it. Their inaction and silence amount to an
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'^acquiescence—an assent to the appropriation by the

'* government. In this respect the case is not dissimilar

'Ho that of a land owner who, knowing that a railroad

''company has entered upon his land and is engaged in

'
' constructing its road without having complied with the

"statute in respect to condemnation is estopped from

^ thereafter maintaining either trespass or ejectment, hut

^^is limited to a recovery of compensation. Roberts vs.

''Northern Pacific Railroad, 158 U. S., 1, 11. Northern

''Pacific Railroad vs. Smith, 171 U. S., 260, and cases

"cited in the opinion.''

In Dodd vs. The St. Louis and Hannibal Railway Co.,

108 Mo., 581, ejectnjent was brought by plaintiff to re-

cover a strip of land one hundred feet wide, comprising

a portion of defendant's railway. Under the facts, there

appearing, the Court held plaintiff estopped to maintain

the action. The Court say: "* * * A party, who,

"with full knowledge stands by and permits a company

"to spend large sums of money in the construction of a

"railroad through his land without objection forfeits his

"right of ejectment. Kanaga vs. Railroad, 76 Mo., 207;

''Provolt vs. Railroad, 57 Mo., 257; Masterson vs. Rail-

'

' road, 72 Mo., 343 ; 5 Law Rep. Ann., 183 and notes. The
'

' right is forfeited by virtue of the application of the doc-

" trine of estoppel as well as the intervention of public

"interests. Property in a railway is peculiar. A rail-

"way may be likened to a chain, which is worthless with

^
' one link out. The ejectment of the company from a mile
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*or half a mile of its line almost wholly destroys the

* value of the entire line. The land owner knows this and

^when he stands by and sees large sums of money ex-

*pended on his land, and probably millions expended in

*the construction of the whole road, and interposes no

^objection, every consideration of justice and fair deal-

*ing requires that he should not be permitted to destroy

* such vast interests by wresting possession of a part of

Hhe road from the company and thus severing its con-

^nections. * * *

*^The ejectment then of a railway company from a

^portion of its road operates as a destruction not only

*of the portion taken, but of the whole road in a great

* measure. The doctrine of estoppel therefore applies

*with great force to the taking of property for a railivay.

^In such case, we can pertinently say that he who ivill

*not speak ivhen he should , ought not to be permitted to

^ speak ivhen he ivould/' (108 Mo., 586.)

In Coivley vs. City of Spokane, 99 Fed., 838, the case of

Roberts vs. Railroad Co., 158 U. S., 1, 30, is followed in

a case where a city had without objection on behalf of a

land owner laid out and graded and used a street over

property in dispute. Hanford, District Judge, said (99

Fed., 843)

:

**The«City of Spokane is a municipal coi^:)oration, in

** which the power of eminent domain is vested, ar.d it has

control of public streets and thoroughfares within its
(t
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"limits, i consider the rule applied by the Supreme

"Court in the case of Roberts vs. Railroad Co., to be

"eminently just and that it is applicable to cases where

"land owners have knowingly permitted a city govem-

"ment to incur expense or liability in the actual improve-

"ment of a thoroughfare required for the use and con-

"venience of its inhabitants.^'

Additional authorities supporting the proposition un-

der discussion are

:

iy ^ '

Railroad Co. vs. Beck, 119 Ind., 124; 21 N. F., 471.

Railroad Co. vs. Solhveddle, 116 Ind., 257.

• Bravard vs. Railroad Co., 115 Ind., 1.

Mitchell vs. Railroad Co., 41 La. Ann., 363.

Tilton vs. Railroad Co., 35 La. Ann., 1062. .

Lawrence vs. Railroad Co., 39 La. Ann., 427.

In Maffet vs. Quine, 93 Fed., 347, an injunction was is-

sued by the United States District Court for the District

of Oregon, to prevent a land owner from destroying a

lumber flume, passing over his lands. One of the reasons

given for its issuance was that the right of eminent do-

main could be exercised in Oregon for the purpose of

condemning a right of way for such a flume. {Lumbering

Co. vs. Urquhart, 16 Or., 67; 19 Pac, 78), and the party

who threatened to destroy it had for several years ac-

quiesced in its maintenance and use over his land (93

Fed., 349).

The suggestion of the Supreme Court of Missouri in
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Dodd vs. Railway Co., 108 Mo., 581, that the destructiou

of a small portion of railway is a practical destruction of

the entire line, applies with equal, if not stronger force,

to the ditch flume and pipe line of plaintiff. The wash-

ing out and destruction of any part of said ditch, however

small, absolutely prevents the use of any part of the sys-

tem, and makes the entire investment therein valueless.

The law-making power, knowing and api)reciating the

absolute necessity for ditches in mining communities

many years ago granted right of way for ditches over the

public lands, Act of July 26, 1866, Ch. 262, 14 Stat. L.,253.

In promulgating a special code of laws for Alaska, that

same power has, as we have seen, declared that such

dit<^hes, flumes and pipe lines are public uses (Carter's

Alaska Code, p. 395, Sec. 204, Civil Code).

Certainly the Courts will not permit a ditch flume and

pipe line costing $400,000, upon the uninterrupted opera-

tion of which the prosperity and development of the coun-

try depends, and which is a public use, both in its nature

and by express legislative enactment, to be destroyed by

force and violence.

We consider the settlement of the claim of defendants

for damages caused by plaintiff's ditch and the receipt

and release given therefor as very important. It is set-

tled law that where a person makes a settlement for dam-

ages caused by some other person appropriating a right

of way over their ground he can not make a further de-

mand.

Tn fiJierloch vs. Raihvay Co., 115 Ind., 22, 31. it is paid
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that: '*Where land is taken by a railway company, all

*^ damages for such taking must be recovered in one ac-

*tion and that the owner can not maintain successive ac-

*^tions therefor.''

To the same effect, see Pierro vs. Raihvay Co., 39

Minn., 451, and cases cited in 24 Am. S Eng. Eivcy. Law,

788 (2d ed.). The receipt taken by plaintiff was for all

causes of action to date. This must have been under-

stood by defendant Jacobsen, for he says he read the re-

ceipt over when he signed it (Tr., p. 223). This settle-

ment and this receipt are additional evidence and con-

clusive, we think, that defendants elected to rely only on

their remedy by the recovery of damages.

In the Court below the defendants relied entirely on

the case of Jennison vs. Kirk, 98 U. S., 453, and this case

is also cited by the Court below in its opinion. We con-

sider that the decision in Jennison vs. Kirk does not

touch the points raised by us. No questions arising out

of the right of eminent domain, nor any questions of

estoppel were raised, discussed, or decided in that case.

It was decided simply on the question of priority. There

both plaintiff and defendant owned ditches passing

through a narrow canyon. Defendant also owned a min-

ing claim there. Under the circumstances there develop-

ed, it seemed that it was impossible for both rights to co-

exist, and the right prior in point of time was held supe-

rior. At that time no law existed giving right of eminent

domain for a right of way for a ditch. No question of

public use was involved or discussed in the opinion.
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n.

We further contend that independent of the considera-

tions discussed in the foregoing pages the defendants are

estopped by their silence, acquiescence and conduct from

now interfering with plaintiff's ditch, flume and pipe line.

As a general rule, if a person having a right and seeing

aother person about to commit, or in the course of com-

mitting an act infringing on that right, stands by in such

a manner as really to induce the person committing the

act and who might otherwise have abstained from it, to

believe that he assents to its being committed, he cannot

afterwards be heard to complain of the act

:

De Bussche vs. Alt, 8 Ch. Div., 34.

Railway Co. vs. Hamilton, 59 Ga., 171.

Athens vs. Ry. Co., 72 Ga.;800.

Ross vs. Thompson, 78 Ind., 90.

Angell vs. Johnson, 51 la., 625.

State vs. Jersey City, 40 N. J. L., 483.

Riddle Roggs vs. Merced Mining Co., 14 Cal., 279.

Reardsley vs. Clim, 137 Cal., 328.

Sullivan vs. Johnson, 127 Cal., 230.

Escolle vs. Fra)iJcs, 67 Cal., 137.

McGarrity vs. Byington, 12 Cal., 426.

Parhe vs. Kilham, 8 Cal., 77.

Godeffroy vs. Caldivell, 2 Cal., 489.

Pratt vs. Lamson, 2 Allen, 275.

ITall vs. Fisher, 9 Barb., 17.

Town vs. Needham, 3 Paige, 545.
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Higinhotham vs. Burnet, 5 Johns Cli., 184.

Kirk vs. Hamilton, 102 U. S., 68.

P. S. P. L, Co. vs. K. R. L. Co., 96 Fed., 34.

Foster vs. Irrigation Co., 65 Fed., 836.

* ^ If a person having a right and seeing another person

* ^ about to commit, or in the course of committing an act

* infringing upon that right, stands by in such a manner

*^as really to induce the person committing the act, and

* ^ who might otherwise have abstained from it, to believe

*^that he assents to its being committed, he cannot after-

*^ wards be heard to complain of the act. This, as Lord

**Cottenham said in the case already cited {Duke of Leeds

'*vs. Earl of Amherst, 2 P. L., 117), is the proper sense of

* Hhe term * acquiescence, ' and in that sense maybe defined

**as acquiescence under such circumstances as that as-

* * sent may be reasonably inferred from it, and is no more

* ^ than an instance of the law of estoppel by words or con-

^'duct:'' Thesiger, C. J., in Be Bussche vs. Alt, L. E., 8

Ch. Div., 105, 106.

He who by his language or conduct leads another to

do what he would not otherwise have done, shall not sub-

ject such other person to loss or injury by disappointing

the expectations upon which he acted. Such a change of

position is sternly forbidden. It involves fraud and

falsehood, and the law abhors both.

Dickinson vs. Colgrove, 100 U. S., 580.

So that, if one allow another to change the location of
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his dam, without expressly consenting thereto or object-

ing thereto, and reconstruct his dam at the new location,

he is impliedly consenting to the new location by his si-

lence and cannot eject the owner of the dam.

Siveetland vs. Power Co., 79 Pac, 337.

In Bullis vs. Noble, 36 la., 618, it was held that when

a person, without objection, has suffered one claiming

title to lands to enter thereon and make improvements,

he cannot plead afterwards that he had forgotten that he

had title to the land.

Another good statement of the general rule is to be

found in Canal Co. vs. King, 16 Beav., 630. It is : ^'If one

*^ stand by and encourage another, though but passively,

'*to lay out money under an erroneous opinion of title, or

under the obvious expectation that no obstacle will aft-

erwards be interposed in the way of his enjoyment, the

Court will not permit any subsequent interference with

* ^ it by him who formerly promoted and encouraged those

^^acts of which he now either complains or seeks to obtain

* * the advantage. '
*

i III. '-

The hearing in the Court below was upon affidavits ; no

answers were filed, and it is only from the affidavits and

depositions of defendants that it is disclosed that they

claim the ground over which plaintiff's ditch passes as

mining claims. On behalf of plaintiff, we urge that the

evidence discloses that the alleged mining claims do not
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contain any valuable deposits, and that defendants are

pretending and alleging that said claims are valuable as

mining claims simply to enable them to compel the plain-

tiff to purchase them at a high figure. We will briefly

refer to the evidence upon which we base this contention.

W. S. Bliss, Vice-President of plaintiff corporation, has

examined the ground carefully and knows that said claims

contain no valuable deposits of gold (Tr., pp. 20-21). On

September 23d, 1905, very shortly after plaintiff's ditch

had been destroyed and repaired, the plaintiff caused a

careful examination of the premises to be made by T. F.

Madden, A. D. Jett, and Fred Miller. This examination

was made in the cut excavated by defendants in washing

out and destroying plaintiff's ditch. In this cut Madden,

Jett, and Miller '
' sank six holes to bed rock for the pur-

**pose of thoroughly prospecting said cut and ascertain-

^ ' ing the value thereof, and if any gold, or gold dust was

^^ contained therein, and from said holes in said cut''

twenty pans of dirt were taken and carefully panned with

the result that only four small colors were obtained (Tr.,

pp. 28-29, 34-35, 44-45). It is significant that the defend-

ants in their depositions refer to discoveries of gold on

their alleged claims, which, if true, would make them of

enormous value, sufficient in amount to measurably re-

duce the commercial value of gold in the world's markets.

Jacobsen says he panned a dollar and a quarter to the pan

(Tr., p. 135), and twenty-five-cent pans were the common

thing (Tr., pp. 144-145). Notwithstanding all these al-

leged wonderful discoveries, the defendants have never
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done any real mining on the claims, have never taken

therefrom any gold to amount to anything. We respect-

fully request the Court to read the deposition of defend-

ant Jacobsen, because we think a reading of it will con-

vince the Court of the insincerity of the claims of de-

fendants that their alleged claims really contain any valu-

able mineral deposits. As we have already set forth,

they refused to sell a right of way, demanded that plain-

tiff purchase their entire claims, at a price of $7500, and

in order to coerce the plaintiff into so doing, went at the

hour of midnight and without warning deliberately

washed out and destroyed plaintiff's ditch. After the

ditch had been washed out by defendants and had been

repaired, the defendant Jacobsen told J. T. Price **that

^4ie had been advised by his lawyers to take teams and

** scrapers and cross-cut said claims," and when Price re-

marked that in doing so he would necessarily cross-cut

and destroy the Miocene ditch, Jacobsen replied in the af-

finnative (Tr., pp. 72-73). This was when Jacobsen and

Price were discussing the proposition of the purchase of

the alleged claims by plaintiff.

IV.

Even conceding that there is a hona fide substantial

conflict in the testimony as to whether the alleged claims

of the defendants contained anj^ valuable deposits of min-

eral, under the circumstances we respectful!}^ submit that

the injunction should have been continued until the trial.

At the time it was dissolved the issues were not even
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made up. No damage could possibly have ensued to

the defendants except delay in mining their alleged

claims. And this damage could have been amply protect-

ed against by a suitable bond. On the other hand, the

damage to plaintiff by having its ditch destroyed is al-

leged in the complaint to be $5000 a day, and this is not

denied.

If there can be said to be reasonable probability of

plaintiff ^s success under the authorities, the injunction

should have been continued until the final hearing.

In Allison vs. Corson et al., 88 Fed., 581 (C. C. A.), an

appeal was taken from an order refusing to grant a tem-

porary injunction. In reversing the decision of the lower

court, Sanborn, Circuit Judge, stated the rule in such

cases as follows

:

**The controlling reason for the existence of the right

*'to issue a temporary injunction is that the Court may
** thereby prevent such a change of the conditions and re-

gulations of persons and property during a litigation as

*'may result in irremediable injury to some of the parties

*^ before their claims can be investigated and adjudicated.

*^Undoubtedly an injunction ought not to be issued un-

*^less substantial questions of law or fact, whose decision

'4n favor of the moving party would entitle him to ulti-

**mate relief, are presented. If it is reasonably clear that

''he cannot ultimately succeed—if his pleading discloses

''no cause of action or defense—^no injunction should be

"granted. But if the questions to be ultimately settled

"are serious and doubtful, and if the injur^^ to the moving
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** party will be certain, great and irreparable if the mo-

^ ^ tion is denied and the final decision is in his favor, while,

*4f the decision is otherwise, the inconvenience and loss

^Ho the opposing party will be inconsiderable, and may
* * well be indemnified by a proper bond, if the injunction

**is granted, it is the duty of the chancellor to issue it.

*^A preliminary injunction, maintaining the status quo,

*'may properly issue whenever the questions of law or

^ ^ fact to be ultimately determined in a suit are grave and

** difficult, and injury to the moving party will be imme-

**diate, certain and great if it is denied, while the loss or

* inconvenience to the opposing party will be compara-

**tively small and insignificant if it is granted. City of

''Newton vs. Lewis, 79 Fed., 715, 718; 25 C. C. A., 161,

''163; Great Western R. Co. vs. Birmingham S 0. J. R.

''Co., 2 Phil. Ch., 597, 602; Glascott vs. Lang, 3 Mylne

'^& C, 451, 455; Shreivsbury S C. R. vs. Shrewsbury S B.

"R. Co., 1 Sim. (N. S.), 410, 426; State vs. Brailsford, 2

**Dall., 402; Blount vs. Societe Anonyme du Filtre, 6 U.

"S. App., 335; 3 C. C. A., 455, and 53 Fed., 98; Dooley vs.

"Hadden 38 U. S. App., 651 ; 20 C. C. A., 494, and 74 Fed.,

"4:29; Jensen vs. Norton, 29 U. S. App., 121; 12 C. C. A.,

^^608, and 64 Fed., 662.^^

In Charles vs. City of Marion, 98 Fed., 166, Baker, Dis-

trict Judge, said of the right to a temporary injunction

:

**In order to justify the granting of a temporaiy re-

** straining order, it is sufficient if the plaintiff shows the

** existence of a prima facie right with a threatened in-

** jury to that right by the defendants, and that the grants

**ing of a temporary restraining order would be less in-
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''jurious to the defendants than the refusal to grant it

*^ would be to the plaintiff, for these reasons a temporary

* ^ restraining order will be granted until the final hearing

'

' of the cause. '' (98 Fed., 166.

)

To the same effect are:

Carter^ville Light S Poiver Co, vs. Cartersville,

114 Fed., 699.

Cohen vs. Delavina^ 104 Fed., 946.

D. S R. G. Ry, Co. vs. U. S., 124 Fed., 156.

Hoy vs. Altoona Midway Oil Co., 136 Fed., 483.

In conclusion we suggest to the Court the great import-

ance in the Nome district of ditches carrying water for

mining purposes. Without them the development of the

country cannot proceed. It is well known that the specu-

lative locators of mining claims have without bona fide

discovery planted their willow stakes to the very top of

every hillside in the district. If such locators can wait

until ditches of great value are built over their alleged

claims and then wash them out and destroy them at will,

then the ditch industry is at an end. It can not live in

that country under such conditions.

It is respectfully submitted that the order refusing the

injunction pendente lite should be reversed.
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